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EMPLOYER SUPPORT OF
THE GUARD AND RESERVE

WE ALL SERVE.

 Department of Defense Office, established in 1972 to
promote cooperation and understanding between
Reserve Component Service members and their Civilian

Employers.

Who is ESGR?

« ~ 3200 volunteers in 54 committees in states, territories
« Volunteers from all sectors — public and private

e Join us!

Iﬁ? Volunteer Centric...

P A ek Mission focused

*#*

:4.
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g EMPLOYER || MILITARY OUTREACH || OMBUDSMAN |
; | i SERVICES ;
i OUTREACH || Make Service members ! | ;
l ¥ i1 Provide information !
. Promote aculture ! aware of their rights | i
: ¥ \ 1 and informal, neutral !
i Where all employers ! and responsibilities ! |
: | i | mediation for issues !
i supportand value ! under the law and the ! ;
b7 X _ & :1 or conflicts between !
'military service through i value of employer 9. i
5 : Saa ‘i employersand
i education, recognition, ;! support and & =
l e ¥ {! Service members |
i and mediation it recognition i 15
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EMPLOYER SUPPORT OF
THE GUARD AND RESERVE

WE ALL SERVE.

USERRA - Available Assistance

By Phone:
1-800-336-4590

ESGR

Option 1
8am-6pm Eastern, Monday through Friday

Customer
Service Center

ESGR Website:
ESGR.mil

el
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Mediation Investigation Appeals

Employer Support Department of Merit System
of Guard and Labor (DOL) Protection
Reserve (ESGR) Board (MSPB)

Private Attorney is always an option
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EMPLOYER SUPPORT OF
THE GUARD AND RESERVE

WE ALL SERVE.
FY2022  FY2021  FY2020  FY 2019

Cases Assigned 1,005 1,171 1,306 1,471
Cases Resolved 839 956 1061 1194
Not Resolved 236 236 236 236
Resolution Rate 83% 82% 81% 81%
Average Days to Close 9 8 8 8

Number of Cases

| Closed within 14 days 798 982 1,101 1,245

Number of Inquiries 6,418 8,132 9,643 11,656

IR G T T ‘.‘,' ‘
AL ALY ;{_-. L : p A TP
ﬁk}.irx";’":‘ 2 v ML B R PO [ A Rl

) KA

Total Cases and 10,949
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WE ALL SERVE.

Service Member Top 3
Reasons for Contacting ESGR

3. Military Obligation Discrimination — 33.94%

Employees should not be denied rights or benefits of employment due to their
performance of service in the Uniformed Services (1002.18)

1. Reinstatement — 14.48%

Employees should be reemployed with seniority, status, and pay they would have held
with reasonable certainty had they not been absent for service. (1002.191-199)

2. Vacation — 10.41%

Iésues such as time off in advance of service, documentation, notice, veriﬁcation"z;f
- __service, types of protected service. This also captures mqumes regardmg multlple S
~ USERRA issues. | ; s
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WE ALL SERVE.

Did You

Know
Scan QR code
? ? ? s?izj:g‘o?rtl
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THE GUARD AND RESERVE

WE ALL SERVE.

Question #1

SGT Smith works as a Defense contractor for XYZ Contracting. After working with XYZ
Contracting for 6 Years SGT Smith was called up on a 2-year military assignment. While
away XYZ contract company lost the bid to continue providing services to the
Department of Defense (DoD). When SM returned he was told while contract company

would have held his position government official advised they were unhappy with SM
performance due to his absence due to military service.

Which office is held responsible for adhering to USERRA C.F.R. 1002.35 Successor in
Interest?

A. XYZ Contract Co

B. Department of Defense (DoD)
C. Both XYZ and DoD

D. Either XYZ or DoD

e
[
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EMPLOYER SUPPORT OF
THE GUARD AND RESERVE

WE ALL SERVE.

Question #2 (A)

SGT Martin has been employed for the federal government for 4 years and has received
the highest annual performance appraisal ratings for the past 4 years. SGT Martin was
recently employed deployed for 18 months and while away learned of a position
becoming available in his department for which the service member would have been
qualified if it were not for the service member’s absence due to military obligations.
ESGR received questions from both the employer and from the service member
regarding this situation.

Employer Question

Since the Service member is away performing military service is there a requirement |
for Federal employers to write an annual performance appraisal for the service member
to assist him in qualifying for the position or for any other reason?
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EMPLOYER SUPPORT OF
THE GUARD AND RESERVE

WE ALL SERVE.

Question #2 (B)

Service Member Question

| am interested in applying for a vacancy within my department but because | am
deployed | am unable to attend the interview. Is there a requirement for my employer
to accommodate my absence from the interview? Or am | automatically disqualified

due to my absence?

A. Employer cannot disqualify based on inability to attend interview and must interview § '
SM in accordance with USERRA

B. Inability to interview can be disqualifying if interview is condition of employment.
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WE ALL SERVE.

Question #3

Service is returning from service obligation in the military service and has contacted his
employer to make arrangement to return to work. SM informed supervisor that that he
is expecting to return to the position that he left before military service obligation.
Supervisor informed Service member his position was filled by temporary replacement &=
and at the time he did not have other RPA’s within the organization except for a position
with lower seniority, status, and pay. In accordance with USERRA what are the 5
supervisor’s options?

A. He or she must be restored to any other position of lesser status and pay for which
qualified, with full seniority.

B. He or she must be restored to any other position of lesser status and seniority for
which qualified, with same pay.
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WE ALL SERVE.

Question #4

Service member has informed his supervisor of impending military service and need to
take time off (2 weeks) from civilian employer prior to his military report date.
Supervisor informed the service member that any time off prior to military service will
be charged to annual leave. |s the supervisor correct?

A. Yes
B. No
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"4} Why USERRA is Important

:arly 1,056,000 Guard and Reserve members
mobilized since September 11, 2001

: \.‘ early 1,024,000 have returned, with nearly 32,000
. maining on active duty as of September 19, 2022
w 4

& i:rease in USERRA complaints received since

~ ).

11/2001 averaging slightly under 1,000 complaints

4 ;nuaIIy

".-— ‘—
=

S emendous increase in USERRA inquiries
\

™~
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USERRA Generally

Prohibits employment discrimination on
basis of past, current, or future military
obligations

Protects reemployment rights with pre-
service employers for veterans,
Reserve, and National Guard members

Prohibits retaliation

Veterans' Employment & Training Service



USERRA Overview

Uniformed Services Employment and
Reemployment Rights Act (USERRA)

Enacted in 1994, but its roots date back to
1940.

Covers virtually all U.S. employers, regardless
of size, both here and overseas

Veterans' Employment & Training Service



Who is Covered?

ényone who performs, applies to perform,
e, )r has an obligation to perform:

—n N - Voluntary or involuntary service in the armed forces: Active,
.. Reserve and National Guard

k|

< .

Yo ‘—

.

Service in the U.S. Public Health Service Commissioned
Corps

2
e

= Service in the National Disaster Medical System (NDMS),
~ the National Language Service Corps (NLSC), and Urban
Search and Rescue (USAR) FEMA Reservists

An examination to determine fitness for military service,
~ funeral honors duty, et al

Veterans' Employment & Training Service



Who is Covered, Cont'd

" Re cent Statutory Amendment (January
o 2021) applies to National Guard
SEmembers serving on certain types of
e Otate Active Duty:

= 14 days or more
‘27 support of a National Emergency
1 support of a Major Disaster

116-315; 38 U.S.C. 4303(13)

=

Veterans' Employment & Training Service



USERRA Codified

1138 U.S.C. 4301-4335 (Statute)

= NaMla

“8h" 20 C.F.R. 1002.1-1002.314 (non-
~ ederal sector regulations)

P

P
>

'\‘ (C.F.R. 353.101-353.304
ederal sector regulations)
\ |

Veterans' Employment & Training Service



ly VETS USERRA Overview

aiThe Secretary of Labor, acting
aaé through the Veterans’ Employment
#and Training Service (VETS) is

8 charged with interpreting and
#administering the USERRA statute
Ralitself. See generally

U.S.C. § 4102A



R Basic USERRA Protections

crimination/Retaliation prohibited

éInitial hiring, retention in employment, reemployment,

s _benefits of employment (seniority or non-seniority)

k|

& :
- ,.-,,.\ Due In any part to a person’s past, present or future

& 'Status military service, status, or obligations

] Hostlle Work Environment claims now recognized

. eflts during service

-:‘, E-Health plan continuation of coverage

‘Benefits after reinstatement:
\_ Health plan, pension benefits, seniority

b

Veterans' Employment & Training Service



Discrimination / Retaliation

R Amemployer may not take any adverse action
e c0ainst an employee for exercise of his/her
% USERRA rights, or for rendering assistance in
3 siexercising those rights

P

e -
» 2 -

1 U.S.C. 4311(a), (b); VOW Act (PL 112-56)

A
\

™~

o

Veterans' Employment & Training Service



Discrimination / Retaliation

Action +Motivated by + Service or protected
= Primary Facie Case

& dService or protected activity only needs to be a
ivating factor” in adverse employment action

A N otlvatlng factor” means that the service or protected
Ivity was one of the reasons the employer took the

/ "
= — ) e employee establishes a primary facie case, then
| burdens of production and persuasion shift to the
o loyer
3 m fails where evidence show action would have

\ n place regardless of service. E{'
& d

o
Veterans' Employment & Training Service
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Comparative Analysis:

(Discrimination, Retaliation)

Proximity in time between employee’s military
- or protected activity and adverse employment
~action;

_Inconsistencies between proffered reason and
B other actions of the employer;

3. Employer’s expressed hostility towards

B " _members protected by USERRA together with
. knowledge of employee’s military or protected
- activity; and

" Disparate treatment of certain employees

. compared to other employees with similar

~ work records or offenses.

;han v. Dep’t. of the Navy, 240 F.3d 1009 (Fed. Cir. 2001)

Veterans' Employment & Training Service



Reinstatement

ay'person whose absence from a position of
e yment is necessitated by reason of service in the
iiermed services shall be entitled to the reemployment
S and benefits and other of other benefits of this

japter if. . .” five eligibility criteria are met
\USC 4312

..:::‘ rning employee must be promptly reinstated in same

g Sesition of seniority, status, and rate of pay s/he would
attained had s/he remained continuously employed

alator Principle” dating back to 1946,
ld v. Sullivan Drydock

Veterans' Employment & Training Service



Reinstatement

ncludes seniority, status, and pay, plus
JWage increases, promotions, more
N esponsibility, and pension benefits
ireated as no break in employment;

8 - "Reasonable Certainty Standard: Must be
e areasonably certain that the employee

B would have attained the position and
Iccrued the benefits.

=t

Veterans' Employment & Training Ser




Ik Reinstatement, continued

b=« Escalator principle may result

g in negative consequences in

PREIRN private sector (e.g., layoffs,

g = terminations, transfers, etc.)

&8 Active duty does not toll
contractual periods or term

W appointments

™~

b

\
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USERRA Reemployment Eligibility;
5 Criteria

— Be absent from civilian employment due to
service

— Provide advance notice to employer

— Have 5 years or less service (w/ exceptions)
— Submit timely application for reemployment
— Have no disqualifying discharge

38 USC 4312

Veterans' Employment & Training Service



Reemployment - Responsibilities

oners may not impose additional
el ?r_ement.s to reemplc?yment such as
guiring written orders in advance;

- ’»- notice, not permission;
ya may ask military authorities to

p ’f st If concerned over timing, frequency,

@B duration of service;
eral employees are expected to use

\ ence over orders to minimize bu%}

N the agency.

—

N

.
-
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Reemployment-Responsibllities

. ‘mployees may be required to provide
ldocumentation of service upon
cemployment if requested and length of
R Service is over 30 days;

8 < Jf documentation of service is not readily
= ravailable, the employer cannot delay or
Bhdeny reemployment.

~ -.,—
>

N

.
-

\

™~

o

=
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USERRA In the Federal Sector

e JFederal agencies must notify employee
_ W, . Defore and after absences for periods of
o vered service of rights, obligations and
-« "'x enefits relating to Government
§ _employment.

mployees must exercise all due
e diligence in ascertaining those rights and
Y 1 Seeking reemployment in a timely

-

\ gannen
\ ee 0 C.F.R. §353.104

o

\

Veterans' Employment & Training Service



Escalator in the Federal Sector

rotections against Reduction In
“rorce (RIF), 5 C.F.R. § 353.209(a)

Blfian employee’s position is

to s/he should be reassigned
[0 another escalator-commensurate
osition within the agency

-

Veterans' Employment & Training Service



Escalator in the Federal Sector

| tis “impossible or unreasonable”
. el an agency to reemploy the
iiketurning service member, the
g Ragency should first go to the
S Department and, if necessary, on to
RPOPRIV which will offer placement
g aassistance to identify an escalator-
XY mmensurate position. OPM will
) Sure an offer is made.

™~

o

Veterans' Employment & Training Service



Escalator in the Federal Sector

gency promotion plans must provide a
L mechanism by which absent employees
ean be considered.

w ""‘"\\ \gencies also have an obligation to
& onS|der employees absent for periods of
s acovered service for "any incident or
g advantages of employment” (e.g.,
Y [aining, early retirement, et al) that they
\ yould have been entitled to if present.
2 L e 5 C.F.R. § 353.106(c)

*»

Veterans' Employment & Training Service



Rights and Benefits While Absent

ile away for uniformed service,
nployees:
A ;
picls Are deemed to be on leave of absence or
o NE rlough

& Aay elect to use accrued vacation, PTO,

P Jor similar leave, but cannot be compelled
) dO SO;

'\‘: |

3 re entitled to non-seniority
\ ghts/benefits available to similarly-

¥ jtuated employees Ef’

Veterans' Employment & Training Service
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Disability Provisions

- tandard is very similar to
&. . Americans with Disabilities Act of

PRSI 990 (ADA)

&A or comparison — USERRA v. ADA,
Yisee: Www.eeocC.gov.

>~ SERRA escalator principle still

\ applies.

\ 4

\

| ‘ :

Veterans' Employment & Training Service



R Disability Provisions, Cont'd.

SERRA requires employer make
_Wrreasonable efforts to accommodate
N service-incurred disability.

= SM cannot perform duties of
' scalator position after employer’s
g areasonable efforts, then should be
laced in alternative position of like
tatus, seniority, pay.

oa
Y o -
4

™~

o
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i Disability Provisions, Cont'd.

If a position of like status, seniority
iiand pay cannot be found within
- SI\I's ability to perform, employer

g may offer next best position

‘f mployer not required to create a
position to accommodate if one
does not exist.

Veterans' Employment & Training Service



iy Disability Provisions, Cont'd.

Department of Veterans Affairs (VA)
L provides assistive prosthetics, devices
. {0 aid in employer's accommodation
I efforts

& ew disabilities cannot be overcome
P through assistive technology

~

Bal® USERRA violation to fail to make
A feasonable accommodation for service-
B incurred disability

™~

b

*

Veterans' Employment & Training Service



USERRA Health Benefits

S.C. 4317(a)(1)(a)

ployee may elect to continue
mployer-sponsored coverage for 24
onths upon leaving for active duty.

4 pon reemployment, health plan

g aamust be generally reinstated with no
S aiting period

B Similar to COBRA, but no

3striction on employer size

o

Veterans' Employment & Training Service



& Compliance Assistance Efforts

Outreach and education

Briefings and technical assistance
(Over 1M since 9/11)

MOUSs with DOJ and OSC
Electronic complaint forms
E-Laws USERRA Advisor
Senior Investigators

USERRA rights poster

Veterans' Employment & Training Service



Enforcement Generally

0 statute of limitations
S.

WETS investigators in all States

3

N I*ulMost cases resolved without litigation

o, -

. f fecgral of State and private sector cases
' DOJ

N

.
-

\ .
eferral of Federal executive branch
B W cases to OSC

o ;



VETS Investigation Process

s VVETS' USERRA investigations are
* complaint driven

e Must be completed w/in 90 days, but
~ can obtain an extension from claimant

Complaints can originate from a variety
- of sources

--Technical Assistance Requests
--ESGR Referrals
--VETS 1010 Complaint Form

Veterans' Employment & Training

Service



R Investigation Process Continued

No investigations or contacts with an
employer initiated absent a signed 1010

2> Once 1010 received, formal
~Investigation opened within 5 business
days. (e1010’s processed more rapidly)

‘ e All documentary evidence will be
~ obtained, and all available identified
.~ witnesses interviewed
= VETS has subpoena power;
. Increasingly used

Veterans' Employment & Training S

ervice



Enforcement Continued

'. DOJ/OSC have independent
y « discretion whether or not to

offer representation in Federal
District Court, or before MSPB

' s At any point during

. investigative process, claimant
may elect to withdraw case and
pursue enforcement through
private counsel

Veterans' Employment & Training

Service



Remedies

4 emedies include:

i€instatement or promotion or restoration
. E :
ROt 10St seniority;

< n,,‘ lost wages and any lost benefits, such
B as restoring pension benefits or leave
1;5 YS,;
Ordering an employer to comply with
‘} ERRA;
juidated damages (2x) for willful

™ lations.

*»

Yo

=

Veterans' Employment & Training Service



General Considerations

\V,_E S may not offer representation or engage
: vestigation when claimant is actively
arepresented by third party

e ACtive representation” means third party
‘ »- evidence, contacting

. gmployer/witnesses directly in a manner that
Sdisrupts VETS’ investigation

rd party acting as claimant’s agent is
oA ceptable

\ S cannot discuss open cases with outside
\ ties, including VSOs, media

Yo

o
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General Considerations

'- Always best to avoid litigation;
. attempt to resolve disputes at
PR lowest level possible

8 . Two-way communication

&8 essential for avoiding disputes
's Education highly effective in

. preventing disputes

\

Lo
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USERRA Contact Information

m. Kenan Torrans
lirector, Compliance and Investigations Division
Dffice of National Programs
U S. Department of Labor - VETS

e 02.693.4731
o ’\ )rrans.william@dol.gov

y @ swww.dol.gov/vets
ebecca M. Klein

hief Senior Investigator

ompliance and Investigations Division
fflce of National Programs

S Department of Labor — VETS

) 115.625.7675

flein.rebecca.m@dol.qov
www.dol.qgov/vets

Veterans' Employment & Training Service



